


1997 CASE DIGEST INDEX 


PART I—STATE CRIMES 


1. VALIDITY OF CRIMINAL 
STATUTES IN GENERAL 


§1.00 Statute held not void for 


vagueness 


‘Iowa State v. Hunter, 550 NW2d 460 (1996), 
33 CLB 286. Statute barring sexual exploitation 
of minor was not void for vagueness despite 
failure to define the terms “nudity” and “for 
the purpose of arousing or satisfying the sexual 
desires.” 


3. NATURE AND ELEMENTS OF 


SPECIFIC CRIMES 
§3.05 Assault 
§3.10 —Aggravated Assault 


Tennessee State v. Wilson, 924 SW2d 648 
(1996), 33 CLB 513. State did not prove 
aggravated assault charges against defendant 
when it failed to prove he knowingly or 
intentionally caused victims to fear for their 
lives when he fired shots into a residence. 


§3.110 Family Offenses 


§3.115 —Child Abuse 

Hawaii State v. Crouser, 911 P2d 725 (1996), 
33 CLB 100. Statute specifying the “parental 
justification” defense to abuse of a family 
member described with sufficient clarity the 
level of force permissible for discipline of a 
minor. 


§3.353 Racketeering 


Texas Brosky wv. State, 915 SW2d 120 (1996), 
33 CLB 292. Statute barring participation in a 
combination to commit criminal activity was 
constitutional as applied to skinheads who 


planned and executed drive-by shooting of 
black man. 


' §3.355 Rape 


§ 3.360 —Attempts 


Washington State v. Chhom, 911 P2d 1014 
(1996), 33 CLB 189. Crime of rape of a child 
can serve as base crime for charge of attempt, 
even though statutory rape has no mens rea 
element. 


4. CAPACITY 


§4.00 Alcoholism and drug addiction 


Ohio State v. Otte, 660 NE2d 711 (1996), 33 
CLB 94. Defendant could not invoke 
intoxication to negate his intent to murder when 
evidence showed he was clearheaded enough 
to scheme and to concoct plan to escape. 


§4.10 Insanity—substantive tests 
Arkansas Burns v. State, 913 SW2d 789 
(1996), 33 CLB 290. While medical evidence 
concerning the issue of insanity is highly 
persuasive, a jury is not obliged to accept 
opinion testimony of experts as conclusive. 


6. DEFENSES 


§ 6.17 


Kansas State v. Kaiser, 918 P2d 629 (1996), 
33 CLB 387. Jury could disregard defendant’s 
statements indicating that he participated in 
kidnapping and murder under compulsion even 
in the absence of evidence to the contrary. 


Duress 
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PART II—STATE CRIMINAL PROCEDURES, ANCILLARY 
PROCEEDINGS 


10. PRETRIAL MOTIONS 


§10.00 Motions addressed to sufficiency 
of indictment 


§10.15 —Severance 


Georgia Wilkins v. State, 466 SE2d 592 (1996), 
33 CLB 93. Husband and wife accused of 
murdering and mistreating children could be 
tried jointly when husband did not implicate 
wife and their defenses were not antagonistic. 


12. GUILTY PLEAS 

§12.00 Plea bargaining 

§12.05 —Defendant’s right to specific 
performance 


New York People v. Figgins, 661 NE2d 156 
(1995), 33 CLB 384. Defendant’s failure to 
appear on scheduled sentencing date was 
violation of plea agreement that precluded 
defendant from enforcing agreement. 


§12.40 Equivocal guilty plea 
§12.45 —Duty to advise defendant of 
possible sentence 


Alabama Ex parte Richardson, 678 So. 2d 
1046 (1996), 33 CLB 288. Prosecution’s failure 
to advise defendant that it would seek enhanced 
sentence for sale of drugs near school rendered 
guilty plea involuntary, mandating remand and 
resentencing. F 


13. EVIDENCE 


-ADMISSIBILITY AND WITNESSES 


§13.20 Relevancy and prejudice 


Arkansas Scott v. State, 924 SW2d 248 (1996), 
33 CLB 387. Gang affiliation evidence was 
relevant to show motive for crime. 


Indiana Tompkins v. State, 669 NE2d 394 
(1996), 33 CLB 510. Trial court did not abuse 
its discretion in determining that the evidence 
of defendant’s racial bias was relevant as 
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creating an inference of defendant’s motive for 
the murder, and its probative value was not 
outweighed by the danger of unfair prejudice. 


$13.35 Chain of possession 


North Carolina State v. Jones, 467 SE2d 12 
(1996), 33 CLB 382. Shooting victim’s shirt was 
admissible when defendant made no showing that 
the shirt was not the shirt worn by the victim or 
that anyone had altered the shirt. 


$13.50 Proof of other crimes 


South Carolina State v. Jenkins, 472 SE2d 251 
(1996), 33 CLB 386. Testimony as to 
defendant’s statements about previous 
burglaries was inadmissible when nothing was 
introduced to show any similarity between 
earlier burglaries and burglary for which he was 
on trial. 


$13.55 Proof of other bad acts 


Georgia Simmons v. State, 466 SE2d 205 
(1996), 33 CLB 381. Evidence of “prior 
difficulties” or quarrels between defendant and 
murder victim was admissible on issues of 
intent, motive, scheme, and bent of mind. 


§13.60 Proving intent 


New York People v. Till, 661 NE2d 153 (1995), 
33 CLB 383. Evidence of uncharged armed 
robbery was admissible to establish motive for 
defendant’s attempt to shoot off-duty police 
officer. 


$13.70 Circumstantial evidence 
§ 13.80 —Flight 


Alabama Ex parte Weaver, 678 So. 2d 284 
(1996), 33 CLB 190. Flight evidence can be so 
untrustworthy in the absence of evidence of 
consciousness of guilt or the desire to avoid 
prosecution that its probative value is 
outweighed by its prejudicial effect. 


Kansas State v. Webber, 918 P2d 609 (1996), 
33 CLB 388. Evidence of flight under an 
assumed name was admissible despite 
countervailing evidence that might weaken the 
inference of guilt implicit in flight. 
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$13.90 Exhibits 


Hawaii State v. Kaiama, 911 P2d 735 (1996), 
33 CLB 288. Allowing prosecution to “exhibit” 
co-defendant carried with it the potential danger 
of prejudicing the jury, but error was harmless 
because of overwhelming evidence of guilt. 


$13.115 Identification evidence 
§ 13.151 —DNA printing tests 


Arkansas Moore v. State, 915 SW2d 284 
(1996), 33 CLB 380. DNA profiling evidence 
is no longer novel scientific evidence requiring 
a preliminary inquiry beyond showing that 
expert properly performed the test. 


§ 13.170 Privileged communications 


Minnesota State v. Turner, 550 NW2d 622 
(1996), 33 CLB 286. No qualified 
constitutional privilege exists under the federal 
or Minnesota constitutions that would protect 
reporters from compelied testimony in a 
criminal case. 


Mississippi Dowbak v. State, 666 So. 2d 1377 
(1996), 33 CLB 385. Spousal immunity 
privilege does not bar wife from acting as 
confidential informant against defendant. 


§ 13.195 Expert witnesses 


Kentucky Turner v. Commonwealth, 914 
SW2d 343 (1996), 33 CLB 290. In child sexual 
abuse case, doctors could testify that a lack of 
physical findings did not necessarily indicate 
that such abuse had not occurred. 


§ 13.225 Requirement of corroboration 


Arkansas Hogue v. State, 915 SW2d 276 
(1996), 33 CLB 380. Corroborative evidence 
must be substantial, but not so substantial as to 
sustain a conviction in and of itself. 


§ 13.276 —Rape-shield law 


Michigan People v. Adair, 550 NW2d 505 
(1996), 33 CLB 285. Evidence of subsequent 
consensual sexual conduct between victim of 
alleged rape and perpetrator was admissible to 
the extent its probative value exceeded 
prejudicial effect; evidence of particular sexual 
activities was inadmissible. 


§ 13.315 Hearsay evidence 


Massachusetts Commonwealth v. Andrade, 
661 NE2d 1308 (1996), 33 CLB 98. Trial court 
erred in admitting hearsay evidence that 
defendant regularly beat his wife before killing 
her, but testimony was not prejudicial when 
prosecution introduced compelling evidence of 
marital discord. 


§ 13.320 Recorded statements 
§ 13.325 —Use of prior testimony 
Georgia Farmer v. State, 472 SE2d 70 (1996), 


33 CLB 386. Victim’s statements to clerk of 
magistrate court in course of executing affidavit 


. for defendant’s arrest were not admissible as 


prior testimony because there was no 
opportunity for cross-examination. 


§ 13.350 —Declarations against penal 
interest 


Alabama Williams v. State, 667 So. 2d 15 
(1996), 33 CLB 384. Statement containing 
inculpatory information is not a statement 
against penal interest if thrust is to divert 
attention from one’s own culpability and shift 
blame to another. 


§ 13.377 —Residual hearsay exception 


Nebraska State v. McBride, 550 NW2d 659 
(1996), 33 CLB 194. Murder victim’s 
statements to friends and acquaintances that 
defendant had threatened to kill her were 
wrongly admitted under the residual hearsay 
exception, but error was harmless when 
evidence of defendant’s guilt was 
overwhelming. 


14. TRIAL 


§14.70 Right to waive jury trial 


Illinois People v. Brown, 661 NE2d 287 (1996), 
33 CLB 98. Judge accepted defendant’s jury 
trial waiver for sentencing phase without 
adequately ensuring that the waiver was made 
knowingly, intelligently, and voluntarily. 


§ 14.150 Conduct of prosecutor 


§ 14.170 —Comment on defendant’s 
failure to testify 


South Carolina State v. Pickens, 466 SE2d 364 
(1996), 33 CLB 381. Prosecutor’s comment 
concerning defendant’s failure to call witnesses 
was ground for reversal when evidence was not 
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overwhelming and defendant’s story was not 
implausible. 


15. JURY SELECTION 


$15.00 Selection of veniremen 


North Carolina State v. Gregory, 467 SE2d 
28 (1996), 33 CLB 382. Defendant was denied 
impartial jury when eight jurors heard rejected 
veniremen tell judge that she had helped 
prepare defendant’s defense and knew of 
information favorable to state. 


§15.45 Exposure of jurors to prejudicial 


publicity 


Florida Boggs v. State, 667 So. 2d 176 (1996), 
33 CLB 93. Individual voir dire examination 
was required of prospective jurors who 
indicated that they had read, and might be 
influenced by, prejudicial newspaper articles 
about the defendant. 


INSTRUCTIONS 


§15.60 “Allen” dynamite charges 
Indiana Bailey v. State, 669 NE2d 972 (1996), 
33 CLB 192. Proper procedure when jury is 
apparently deadlocked is not to give Allen 
charge but to call the jury into court and reread 
all instructions given prior to deliberations. 


§15.70 Accomplice testimony 


Kansas State v. Allison, 910 P2d 817 (1996), 
33 CLB 99. Instructing jury on testimony by 
accomplices and by witnesses who have plea 
bargained and received benefits from the state 
was not error. . 


§15.75 —Guilty plea of co-defendant 
Minnesota State v. Dukes, 544 NW2d 13 
(1996), 33 CLB 97. Redacted transcript of co- 

defendant’s guilty plea was admissible when 
co-defendant’s statements were inculpatory and 
co-defendant refused to testify. 


§15.80 Burden of proof 


North Dakota State v. Schneider, 550 NW2d 
405 (1996), 33 CLB 287. Instruction that jurors 
should render a guilty verdict only upon a firm 
and abiding conviction of defendant’s guilt did 
not allow a lower standard of proof than 
reasonable doubt. 
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§15.85 Burglary 


Washington State v. Deal, 91 P2d 996 (1996), 
33 CLB 288. Jury instruction creating inference 
of criminal intent unless defendant explained 
his presence in premises impermissibly shifted 
burden of proof to defendant, but error was 
harmless. 


§$15.110 Credibility of witness 


Indiana Hartman v. State, 669 NE2d 959 
(1996), 33 CLB 192. Proposed instruction that 
witnesses testified against defendant in 
exchange for a promise that they would not be 
prosecuted materially misstated the nature of 
the immunity the witnesses were granted. 


§ 15.120 Duty to charge on defendant’s 
theory of defense 


New York People v. Bradley, 669 NE2d 815 
(1996), 33 CLB 191. In prosecution for second- 
degree murder, trial court erred in submitting 
the affirmative defense of extreme emotional 
distress over the defense’s objection. 


§ 15.145 Intent and willfulness 


Iowa State v. Buchanan, 549 NW2d 291 
(1996), 33 CLB 513. The crime of interference 
with official acts is a general intent crime, and 
trial court did not err in refusing defendant’s 
proposed instruction on specific intent. 


West Virginia State v. Lease, 472 SE2d 59 
(1996), 33 CLB 511. In the absence of an 
objection at trial calling for more specific 
instruction, court’s generalized jury instruction 
on “intent” was sufficient to support conviction 
for possession of a controlled substance with 
intent to deliver. 


§ 15.155 Lesser included offenses 


Tennessee State v. Trusty, 914 SW2d 481 
(1996), 33 CLB 292. Aggravated assault is 
neither a lesser grade or class of attempted first- 
degree murder nor a lesser included offense of 
first-degree murder. 


§ 15.177 Parole eligibility 


South Carolina State v. McWee, 472 SE2d 235 
(1996), 33 CLB 514. Due process requires a 
jury instruction on parole eligibility only if 
defendant’s future dangerousness is at issue and 
only if defendant is ineligible for parole upon 
imposition of a life sentence. 








CRIMINAL LAW BULLETIN 


§ 15.180 Presumptions and inferences 


Indiana David v. State, 669 NE2d 390 (1996), 
33 CLB 509. Jury instruction was not 
fundamental error, and because defendant did 
not raise it at trial, it was waived. 


DELIBERATION 


§ 15.275 Other unauthorized or improper 
conduct 


California In re Malone, 911 P2d 468 (1996), 33 
CLB 100. Juror misconduct is not prejudicial if it 
does not support a finding of a substantial likelihood 
that at least one juror was impermissibly influenced 
to defendant’s detriment. 


§ 15.285 Supplemental instructions 
§ 15.295 —Inconsistent verdicts 


New York People v. Trappier, 660 NE2d 1131 
(1995), 33 CLB 95. Verdicts requiring finding 
that defendant was guilty of both reckless and 
intentional conduct were not inconsistent. 


16. POST-TRIAL MOTIONS 


$16.00 Motion for new trial 


§ 16.05 —Newly discovered evidence 
Massachusetts Commonwealth v. Figueroa, 
661 NE2d 65 (1996), 33 CLB 95. Defendant 
was entitled to a new trial when lower court 
erred in denying defendant access to retarded 
victim’s mental health records, but defendant 
must proceed under standard for newly 
discovered evidence. 


§16.15 Motion to vacate conviction 

e 
Washington State v. Macon, 911 P2d 1004 
(1996), 33 CLB 189. When the trial court has 
deterimined that recantation testimony is 


unreliable, its decision will not lightly be set 
aside by an appellate court. 


17. SENTENCING AND 
PUNISHMENT 


PUNISHMENT 


§17.125 Multiple punishment—in general 


Nebraska State v. McHenry, 550 NW2d 364 
(1996), 33 CLB 511. Defendant cannot be 


punished for aiding and abetting felony murder 
and the underlying felony unless the legislature 
intended that cumulative sentences be imposed 
for both offenses. 


§ 17.140 Multiple sentences—right to 
attach prior conviction 


§ 17.145 —Enhancement 


Nebraska State v. Lee, 550 NW2d 378 (1996), 
33 CLB 385. Conviction is constitutionally 
infirm and may not be used for enhancement 
when conviction is defective because of 


inadequate advisory of right to jury trial. 


New Jersey State v. Muhammad, 678 A2d 164 
(1996), 33 CLB 512. New Jersey’s statute 
allowing evidence of impact of defendant’s 
crime on victims and on victim’s survivors in 
some circumstances is not unconstitutional. 


§ 17.150 —What constitutes a prior felony 
conviction 


Florida State v. Peterson, 667 So. 2d 199 
(1996), 33 CLB 383. Under state sentencing 
guidelines, conviction for which appeal is 
pending counts as “prior record” on sentencing 
scoresheet. 


18. APPEAL AND ERROR 


$18.60 Jurisdiction 


Nevada State v. Koseck, 911 P2d 1197 (1996), 
33 CLB 289. State may appeal from an order 
granting a motion to dismiss fewer than all 
counts of a criminal information. 


19. PROBATION, PAROLE, AND 
PARDON 


§19.10 Revocation of probation 


New Hampshire State v. Kochvi, 671 A2d 115 
(1996), 33 CLB 96. Defendant’s probation 
could be revoked, even though his failure to 
meet conditions of probation was not willful, 
i.e., he was rejected as a participant in a sexual 
offender treatment program. 


21. ANCILLARY PROCEEDINGS 
JUVENILE PROCEEDINGS 


§21.40 Right to be treated as a juvenile 
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Arkansas Macon v. State, 915 SW2d 273 
(1996), 33 CLB 379. Juvenile defendant was 
not entitled to transfer to juvenile court when 
he had prior history of serious criminality and 
offense charged was both serious and violent. 


COMMITMENT PROCEEDINGS 


§21.80 Commitment proceedings 


$21.85 —Commitment following 


acquittal 


Towa State v. Stark, 550 NW2d 467 (1996), 33 
CLB 195. Commitment of person found not 
guilty by reason of insanity may not be 
continued beyond initial evaluation period only 
upon a finding of mental illness and future 
dangerousness. 


PART III—FEDERAL CRIMES 


24. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§24.15 Bank-related crimes generally 


U.S. Supreme Court United States v. Wells, 
117 S.Ct. 921 (1997), 33 CLB 377. Materiality 
of a falsehood not an element of the crime of 
making false statements to federally insured 
bank. 


§24.45 Conspiracy 
Court of Appeals, 6th Cir. United States v. 
Khalife, 106 F3d 1300 (1997), 33 CLB 509. 
Knowledge that conduct was unlawful was not 
element in fraud case. 


§ 24.100 Firearms violations 


Court of Appeals, D.C. Cir. United States v. 
Morrison, 98 F3d 619 (1996), 33 CLB 186. 
Conviction for use of firearm in relation to drug 
trafficking reversed based on “active 
employment” requirement. 


Court of Appeals, 3d Cir. United States v. 
Rybar, 103 F3d 273 (1996), 33 CLB 378. 
Defendant’s possession of machine gun was not 
protected by Second Amendment. 


Court of Appeals, 7th Cir. United States v. 
- Jackson, 103 F3d 561 (1996), 33 CLB 379. 
Mere presence of firearms in defendant’s house 
was insufficient to sustain conviction for using 
or carrying firearms in relation to a drug 
trafficking crime. 


§24.115 Fraud 


Court of Appeals, 2d Cir. United States v. 
Chandler, 98 F3d 711 (1996), 33 CLB 187. 
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Failure to properly define “scheme to defraud” 
was not basis for reversal. 


Court of Appeals, 9th Cir. United States v. 
Rude, 88 F3d 1538 (1996), 33 CLB 89. Jury 
was properly instructed on scheme to defraud. 


§24.190 Mail fraud 


Court of Appeals, 5th Cir. United States v. 
Blocker, 104 F3d 720 (1997), 33 CLB 506. 
Trial court’s failure to submit issue of 
materiality of false statements to jury was not 
plain error. 


Court of Appeals, 8th Cir. United States v. 
Elliot, 89 F3d 1360 (1996), 33 CLB 92. Mail 
fraud statute applied to purely intrastate 
mailings. 


§ 24.220 Perjury 


U.S. Supreme Court Johnson v. United States, 
117 S.Ct. 1544 (1997), 33 CLB 503. Failure to 
instruct jury of “materiality” did not require 
reversal. 


Court of Appeals, 1st Cir. United States v. 
Omar, 104 F3d 519 (1997), 33 CLB 505. Grand 
jury testimony of witness who died prior to trial 
was inadmissible at trial. 


27. DEFENSES 


§27.15 Entrapment 


Court of Appeals, ist Cir. United States v. 
Montanez, 105 F3d 36 (1997), 33 CLB 505. 
Defendant’s conviction vacated for failure to 
give proper entrapment defense. 
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United States v. Joost, 92 F3d 7 (1996), 33 CLB 
90. Entrapment defense was warranted. 


Court of Appeals, 3d Cir. United States v. 
Voigt, 89 F3d 1050 (1996), 33 CLB 92. Use of 
defendant’s attorney as a government informant 
was not improper. 


PART IV—FEDERAL PROCEDURES 


§30.00 In general 


Court of Appeals, 5th Cir. United States v. 
Teran, 98 F3d 831 (1996), 33 CLB 188. 
Indictment or waiver of indictment was not 
required for DWI prosecution. 


32. DISCOVERY 


§32.00 In general 


Court of Appeals, 9th Cir. United States v. 
Hicks, 103 F3d 837 (1996), 33 CLB 379. Order 
requiring defendant to turn over witness list 
prior to trial did not require reversal. 


§ 32.10 —Statements of witness 


Court of Appeals, Ist Cir. United States v. 
Blais, 98 F3d 647 (1996), 33 CLB 186. 
Defendant was not entitled to report of 
disturbance that led to his arrest. 


33. GUILTY PLEAS 


§33.00 Plea bargaining 


§33.05 —Right to enforce plea bargain 


Court of Appeals, 1st Cir. United States v. 
Muriel, 111 F3d 975 (1997), 33 CLB 507. 
District court did not improperly refuse 
defendant’s request to withdraw guilty plea. 


34. EVIDENCE 


§34.15 Relevancy and prejudice 


Court of Appeals, 4th Cir. United States v. 
McKinnon, 92 F3d 244 (1996), 33 CLB 91. 
Testimony of defendant’s brother was properly 
admitted. 


$34.45 Proof of other crimes to show 
motive, intent, etc. 


Court of Appeals, 3d Cir. United States v. 
Murray, 103 F3d 310 (1997), 33 CLB 378. 


Evidence that defendant committed an 
uncharged murder was not admissible as “other 
crimes” evidence. 


§34.50 Proof of other bad acts 


Court of Appeals, 11th Cir. United States v. 
Castro, 89 F3d 1443 (1996), 33 CLB 92. 
Evidence of specific bad acts of prosecution 
witness were properly excluded. 


§34.150 Expert witness 


Court of Appeals, 6th Cir. United States v. 
Anderson, 89 F3d 1306 (1996), 33 CLB 92. 
Evidence upheld from DEA agent that presence 
of gun was consistent with drug trafficking. 


§34.220 Hearsay evidence 


Court of Appeals, 5th Cir. United States v. 
Ismoila, 100 F3d 380 (1996), 33 CLB 284. 
Affidavits of credit card holders indicating that 
their credit cards had been stolen were 
admissible. 


§ 34.245 —Photographs 

Court of Appeals, 8th Cir. United States v. 
Macklin, 104 F3d 1046 (1997), 33 CLB 507. 
Introduction of photographs showing 


defendants holding large quantity of cash did 
not require reversal. 


WEIGHT AND SUFFICIENCY 


§ 34.265 Sufficiency of evidence 
Court of Appeals, D.C. Cir. United States v. 
Barrett, 111 F3d 947 (1997), 33 CLB 507. 


Failure to formally admit trial exhibits into 
evidence did not require reversal. 


35. THE TRIAL 


§35.50 Conduct of trial judge 
§ 35.60 —Prejudicial comments 
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Court of Appeals, D.C. Cir. United States v. 
Stewart, 104 F3d 1377 (1997), 33 CLB 504. 
Police officer’s testimony that he knew of 
defendant from a “prior investigation” was not 
grounds for reversal. 


§35.65 —Comment on defendant’s 


failure to testify 


Court of Appeals, 7th Cir. United States v. 
Wing, 104 F3d 986 (1997), 33 CLB 506. Trial 
court’s comment that defendant could have 
taken the stand did not require reversal. 


§ 35.100 Discretion to prosecute 


§ 35.110 —Comments made during 
summation 


Court of Appeals, 7th Cir. United States v. 
Catton, 89 F3d 387 (1996), 33 CLB 90. 
Prosecutor’s misstatement of fact and expert’s 
false testimony required reversal. 


§ 35.130 —-Reference to matter not in 
evidence 


Court of Appeals, ist Cir. United States v. 
Josleyn, 99 F3d 1182 (1996), 33 CLB 285. 
Prosecutor’s comments that vouched for 
credibility of government witnesses were plain 
error. 


36. THE JURY 


SELECTION 


§ 36.00 Requirement of an impartial 
jury 


Court of Appeals, 6th Cir. McQueen v. 
Scroggy, 99 F3d 1302 (1996), 33 CLB 284. 
“Young people” were not distinctive group for 
purposes of claim that jury did not represent a 
fair cross-section of the community. 


§ 36.10 Systematic exclusion of minority 
group members 


Court of Appeals, 5th Cir. Mata v. Johnson, 
99 F3d 1261 (1996), 33 CLB 284. Agreement 
between defendant and state to exclude all 
black prospective jurors was reversible. 


Court of Appeals, 8th Cir. United States v. 
Feemster, 98 F3d 1089 (1996), 33 CLB 188. 
Government’s exercise of peremptory 
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challenges to African-American jurors was 
proper. 


§ 36.20 Exclusion of jurors in capital 
cases 


U.S. Supreme Court Greene v. Georgia, 117 
S.Ct. 578 (1996), 33 CLB 503. State supreme 
court was free to adopt rule according 
presumption of correctness to state courts’ 
findings of juror bias, but was not required to 
do so. 


INSTRUCTIONS 


§ 36.110 Intent and willfulness 


U.S. Supreme Court Montana v. Egelhoff, 116 
S.Ct. 2013 (1996), 33 CLB 86. Montana’s 
statutory ban on consideration of intoxication 
evidence in determining accused’s mental state 
was upheld. 


California v. Roy, 117 S.Ct. 337 (1996), 33 
CLB 185. Erroneous aiding and abetting 
instruction were subject to harmless error 
standard. 


Court of Appeals, 4th Cir. United States v. 
Withers, 100 F3d 1142 (1996), 33 CLB 281. 
Deliberate ignorance instruction was 
warranted. 


DELIBERATION 


§ 36.200 Supplemental instructions 


Court of Appeals, 7th Cir. United States v. 
Harris, 104 F3d 1465 (1997), 33 CLB 505. 
Judge properly resubmitted original instruction 
on duress as an answer to a jury’s question. 


37. POST-TRIAL MOTIONS 


§ 37.35 Federal habeas corpus 


U.S. Supreme Court Felker v. Turpin, 116 
S.Ct. 2333 (1996), 33 CLB 88. Provisions of 
Death Penalty Act did not restrict Supreme 
Court’s consideration of original habeas corpus 
petitions. 


§ 37.40 —Jurisdiction 


U.S. Supreme Court Gray v. Netherland, 116 
S.Ct. 2074 (1996), 33 CLB 87. Federal habeas 
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corpus review of capital murder conviction and 
death sentence was properly denied. 


§ 37.50 —Exhaustion of state remedies 

Court of Appeals, 3d Cir. Moscato v. Federal 
Bureau of Prisons, 98 F3d 757 (1996), 33 CLB 
187. Failure to timely file administrative appeal 
barred judicial review of habeas corpus claim. 


Court of Appeals, 4th Cir. George v. 
Angelonc, 100 F3d 353 (1996), 33 CLB 283. 
State court defendant sentenced to death 
procedurally defaulted on his Sixth Amendment 
claim. 


38. SENTENCING AND 
PUNISHMENT 


SENTENCING 


§ 38.30 Standards for imposing sentence 


U.S. Supreme Court Koon v. United States, 
116 S.Ct. 2035 (1996), 33 CLB 86. Downward 
departure in sentencing of police officers based 
on fact they would lose their jobs was improper. 


Melendez v. United States, 116 S.Ct. 2057 
(1996), 33 CLB 87. Departure from statutory 
minimum sentence in departing from applicable 
sentencing guidelines was improper. 


United States v. Watts, 117 S.Ct. 633 (1997), 
33 CLB 280. Jury’s verdict of acquittal did not 
prevent the sentencing court from considering 
conduct underlying the acquitted charge, so 
long as that conduct had been proved by a 
preponderance of the evidence. 


Court of Appeals, D.C. Cir. United States v. 
Dyce, 91 F3d 1462 (1996), 33 CLB 90. 
Downward departures in sentencing were 
improper. 


Court of Appeals, 2d Cir. United States v. 
Londono, 100 F3d 236 (1996), 33 CLB 282. 
Downward departure in sentencing due to 
defendant’s family circumstances was 
improper. 


United States v. Ruggiero, 100 F3d 284 (1996), 
33 CLB 283. District court properly determined 
base offense level by taking additional 
kidnapping incidents into account. 


Court of Appeals, 4th Cir. United States v. Ford, 
88 F3d 1350 (1996), 33 CLB 89. Improper 
addition of two criminal history points to 
defendant’s sentence constituted plain error. 


United States v. Barber, 93 F3d 1200 (1996), 
33 CLB 185. Premeditation was invalid ground 
for upward departure of sentence for second- 
degree murder. 


Court of Appeals, 5th Cir. United States v. 
Kreening, 93 F3d 1257 (1996), 33 CLB 185. 
Method of calculating loss with respect to a 
defendant’s scheme to defraud must bear 
reasonable relationships to actual or intended 
harm. 


Court of Appeals, 6th Cir. United States v. 
Kraig, 99 F3d 1361 (1996), 33 CLB 283. 
Upward departure in sentencing for 
sophisticated nature of conspiracy was upheld. 


United States v. Maduka, 104 F3d 891 (1997), 
33 CLB 506. Defendant was not entitled to 
avoid a minimum sentence when his 
cooperation had not been complete. 


Court of Appeals, 7th Cir. United States v. 
Walker, 98 F3d 944 (1996), 33 CLB 188. 
Consideration by judge of arrests not resulting 
in convictions was harmless error. 


United States v. Carmack, 100 F3d 1271 
(1996), 33 CLB 282. Proximity between 
firearm and drugs was sufficient to justify 
sentence enhancement. 


Court of Appeals, 10th Cir. United States v. 
Pappert, 104 F3d 1559 (1997), 33 CLB 505. 
Defendant was not entitled to deduction for 
money subsequently returned to victims for 
purposes of determining sentence. 


PUNISHMENT 


§ 38.105 Consecutive sentences 


U.S. Supreme Court United States v. 
Gonzalez, 117 S.Ct. 1032 (1997), 33 CLB 378. 
Sentence providing for five-year sentence for 
person who uses firearm in relation to drug 
trafficking applied to state as well as federal 
sentences. 
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39. THE APPEAL 


§ 39.35 Scope of appellate review 


§ 39.50 —Plain error doctrine 

U.S. Supreme Court Ornelas v. United States, 
116 S.Ct. 1657 (1996), 33 CLB 85. Court of 
appeals was required to review district court’s 
factual findings about automobile search de 
novo. 


§ 39.55 —Harmless error doctrine 

Court of Appeals, Ist Cir. United States v. 
Rose, 104 F3d 1408 (1997), 33 CLB 504. 
Appellate courts have discretion to overlook 
government’s failure to argue that erroneous 
admission of evidence was harmless. 


41. PRISONER PROCEEDINGS 


§ 41.00 In general 


Court of Appeals, 8th Cir. Bagby v. 
Brondhaver, 98 F3d 1096 (1996), 33 CLB 186. 
Deputy sheriff had qualified immunity as to 
allegedly false affidavit. 


§ 41.40 Access to legal assistance and 
courts 


U.S. Supreme Court Lewis v. Casey, 116 S.Ct. 
2174 (1996), 33 CLB 88. Delay in prisoner’s 
access to legal materials for up to sixteen days 
was not a deprivation of civil rights. 


§ 41.45 Other actions under Federal 
Civil Rights Act 


Court of Appeals, 3d Cir. Inmates of the 
Allegheny County Jail v. Wecht, 93 F3d 1124 
(1996), 33 CLB 188. Correctional facilities 
were within scope of Americans with 
Disabilities Act. 


Court of Appeals, 5th Cir. Hudson v. Hughes, 
98 F3d 868 (1996), 33 CLB 186. Inmate’s civil 


rights action was improper because it sought 
to invalidate his conviction. 


Court of Appeals, 7th Cir. Langston v. Peters, 
100 F3d 1235 (1996), 33 CLB 281. Inmate’s 
civil rights were not violated by his placement 
in cell with inmates who allegedi_ :aped him. 


42. ANCILLARY PROCEEDINGS 


DEPRIVATION OF CIVIL RIGHTS 


§ 42.30 In general 


U.S. Supreme Court Board of County 
Commissioners v. Brown, 117 S.Ct. 1382 
(1997), 33 CLB 503. County liable for sheriff’s 
decision to hire deputy after inadequate 
background check. 


Court of Appeals, 3d Cir. Beck v. City of 
Pittsburgh, 89 F3d 966 (1996), 33 CLB 91. 
Civil rights suit over alleged police brutality 
was improperly dismissed. 


United States v. Johnstone, 107 F3d 200 (1997), 
33 CLB 508. Fourth Amendment standard was 
applicable to police officer’s use of excessive 
force in making arrest. 


FORFEITURE 


§ 42.60 In general 


U.S. Supreme Court Degen v. United States, 
116 S.Ct. 1777 (1996), 33 CLB 86. Summary 
judgment in favor of government was improper 
in civil forfeiture case under fugitive 
disentitlement doctrine. 


United States v. Ursery, 116 S.Ct. 2135 (1996), 
33 CLB 87. Civil in rem proceedings were not 
“punishment” under double jeopardy clause. 


PART V—CONSTITUTIONAL GUARANTEES 


43. ADMISSIONS AND 
CONFESSIONS 


GROUNDS FOR EXCLUSION 
GENERALLY 


§ 43.40 Delay in arraignment 
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Massachusetts Commonwealth v. Rosario, 661 
NE2d 71 (1996), 33 CLB 96. Statement is not 
to be excluded on ground of unreasonable delay 
in arraignment if statement is made within six 
hours of arrest or if defendant waives right to 
prompt arraignment. 
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Tennessee State v. Huddleston, 924 SW2d 666 
(1996), 33 CLB 514. “Fruit of the poisonous 
tree” analysis applies to determine whether or 
not a statement obtained during an illegal 
detention must be suppressed. 


§ 43.45 Fruit of an earlier inadmissible 
statement 


Utah State v. Troyer, 910 P2d 1182 (1995), 33 
CLB 99. Where an unwarned statement is 
voluntary and not inherently coerced, there is 
no Fifth Amendment violation, and the fruits 
may be admissible in the state’s case in chief. 


VIOLATIONS OF MIRANDA 
STANDARDS AS GROUNDS FOR 
EXCLUSION 


§ 43.60 Prerequisite of custodial 
interrogation 


Indiana Deckard v. State, 670 NE2d 1 (1996), 
33 CLB 194. In the absence of pre-Miranda 
custodial interrogation, there is no “poisonous 
tree,” and a subsequent custodial interrogation in 
which the defendant received the Miranda 
warnings cannot be the fruit of the poisonous tree. 


§ 43.90 Waiver of Miranda rights 


§ 43.91 —Interpretations by state courts 

New York People v. Steward, 670 NE2d 214 
(1996), 33 CLB 193. Statements made to police 
in the absence of counsel after waiver of 
Miranda rights were admissible even though 
defendant was represented by counsel in 
another unrelated criminal proceeding. 


PROCEDURAL QUESTIONS 


§ 43.130 a for determining 
admissibility 


Massachusetts Commonwealth v. Diaz, 661 
NE2d 1326 (1996), 33 CLB 190. Court refused 
to adopt a per se rule suppressing statements 
taken in custody at police station unless they 
were electronically recorded, but defendant 
may challenge unrecorded statements. 


44. CONFRONTATION OF 
WITNESSES 


§ 44.25 Limitations on right to cross- 
examine 


Court of Appeals, Ist Cir. United States v. 
Mulinelli-Naves, 111 F3d 983 (1997), 33 CLB 
507. Limitation of defense attorney’s right to 
cross-examination required reversal. 


45. RIGHT TO COUNSEL 


SCOPE AND EXTENT OF RIGHT 
GENERALLY 


§ 45.05 Right of indigent defendant 


Minnesota Kennedy v. Carlson, 544 NW2d 1 

(1996), 33 CLB 97. Public defender’s lawsuit 
challenging cap on funding for public defenders 
was not justifiable when there was no evidence 
of substandard representation of indigent 
defendants. 


§ 45.10 Right to counsel of one’s own 
choosing 


Court of Appeals, 5th Cir. United States v. 
Wild, 92 F2d 304 (1996), 33 CLB 91. Trial 
court’s denial of defense counsel’s motion to 
withdraw did not deny defendant his Sixth 
Amendment rights. 


TYPE OR STAGE OF PROCEEDING 


§ 45.45 Arraignment and preliminary 
hearing 


Nebraska State v. Dodson, 550 NW2d 347 
(1996), 33 CLB 287. Trial court committed 
plain error by informing defendant that he lost 
the right to counsel upon pleading guilty. 


NATURE OF OFFENSE CHARGED 


§ 45.95 Traffic and ordinance violations 


Tennessee State v. Frasier, 914 SW2d 467 
(1996), 33 CLB 291. Person stopped by police 
for driving under the influence (DUI) does not 
have a right to attorney before deciding whether 
to submit to blood or breath test. 


ADEQUACY AND EFFECTIVENESS OF 
COUNSEL 


§ 45.110 Ineffectiveness 


Court of Appeals, 2d Cir. United States v. 
Patasnik, 89 F3d 63 (1996), 33 CLB 89. Counsel’s 
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deficiencies in sentencing hearing did not 
constitute ineffective assistance of counsel. 


§ 45.115 —Interpretations by state courts 


Arkansas Helton v. State, 924 SW2d 239 
(1996), 33 CLB 387. Counsel’s decision not to 
bring out fact that semen found in rape victim’s 
underwear was not defendant’s did not 
constitute ineffective assistance when decision 
was a tactical one, and evidence could also be 
harmful to defense. 


Iowa State v. Rice, 543 NW2d 884 (1996), 33 
CLB 96. Counsel was not ineffective for failure 
to object to videotape of robbery when any 
motion to exclude the evidence on relevancy 
grounds would have been meritless. 


§ 45.120 —Failure to assert available 
defense 


Court of Appeals, 5th Cir. Livingston v. 
Johnson, 107 F3d 297 (1997), 33 CLB 509. 
Defense counsel’s use of one defense theory 
but not another did not constitute ineffective 
assistance of counsel. 


§ 45.135 —Failure of trial counsel to 
protect client’s appellate rights 


Court of Appeals, D.C. Cir. United States v. 
Sanchez, 88 F3d 1243 (1996), 33 CLB 89. 
Court’s failure to advise defendant of right to 
appeal was error per se. 


Court of Appeals, 2d Cir. Hooper v. United 
States, 112 F3d 83 (1997), 33 CLB 508. 
Defense counsel’s failure to bring a timely 
appeal not ineffective assistance of counsel. 


46. CRUEL AND UNUSUAL 
PUNISHMENT 


§ 46.00 In general 
§ 46.01 —Interpretations by state courts 


Ohio State v. Ballew, 667 NE2d 369 (1996), 
33 CLB 194. Imposing death sentence on 
defendant while giving life imprisonment to co- 
defendant was not selective enforcement when 
the co-defendant pleaded guilty and defendant 
was offered the same deal. 


§ 46.05 Death penalty 
§ 46.10 —Statutory requirements 
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U.S. Supreme Court Loving v. United States, 
116 S.Ct. 1737 (1996), 33 CLB 85. Congress 
properly delegated to president the authority to 
define aggravating factors permitting imposition 
of statutory death penalty in military cases. 


Lambrix v. Singletary, 117 S.Ct. 1517 (1997), 
33 CLB 504. Rule of case discussing 
aggravating sentencing factors was not to be 
applied retroactively to habeas corpus cases. 


§ 46.11 —State constitutional 
requirements 


Florida Hamilton v. State, 678 So. 2d 1228 
(1996), 33 CLB 191. Fact that defendant’s 
shotgun had to be reloaded did not establish 
aggravating factor of heinous, atrocious, or 
cruel beyond a reasonable doubt. 


47. DOUBLE JEOPARDY 


§ 47.20 Mistrials 


Indiana Willoughby v. State, 660 NE2d 570 
(1996), 33 CLB 94. State witness’s use of the 
word “polygraph” was not governmental 
conduct designed to cause defendant to move 
for a mistrial and thus, double jeopardy did not 
bar second trial. 


Virginia Allen v. Commonwealth, 472 SE2d 
277 (1996), 33 CLB 515. Trial court erred in 
granting mistrial based on one juror’s 
nonresidence in the county when there was no 
danger of injustice and defendant did not waive 
his double jeopardy rights. 


§ 47.45 Separate and distinct offenses 
Court of Appeals, 1st Cir. United States v. 
Franza, 106 F3d 1050 (1997), 33 CLB 509. 
Charges of bank fraud and making a false 
statement to a federally insured lending 
institution were not multiplicitous. 


Court of Appeals, 7th Cir. United States v. 
Smith, 103 F3d 531 (1996), 33 CLB 379. 
Enhancement of sentence because of 
possession of firearm did not constitute double 
jeopardy. 


§ 47.50 -—Same transaction 


Indiana Gregory-Bey v. State, 669 NE2d 154 
(1996), 33 CLB 510. Because charging 
instrument and jury instructions relied on the 
same facts to prove both underlying felony and 
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overt act committed in furtherance of 
conspiracy to commit that felony, double 
jeopardy was violated. 


50. EX POST FACTO 


§ 50.00 In general 


U.S. Supreme Court Lynce v. Mathis, 117 
S.Ct. 891 (1997), 33 CLB 377. Retroactive 
cancellation of early release credits violated ex 
post facto clause. 


Tennessee State v. Ricci, 914 SW2d 475 
(1996), 33 CLB 291. Application of pre-1989 
statute of limitations to defendant’s 1988 
securities fraud offenses did not violate ex post 
facto provisions of Tennessee law. 


55. RIGHT TO JURY TRIAL 


§ 55.00 In general 


U.S. Supreme Court Lewis v. United Sates, 
116 S.Ct. 2163 (1996), 33 CLB 88. Defendant 
was not entitled to jury trial for offense of 
obstructing the mail. 


Court of Appeals, 3d Cir. United States v. 
Conley, 92 F3d 157 (1996), 33 CLB 91. Trial 
court’s findings on money laundering did not 
violate right to jury trial or due process clause. 


§ 55.05 —Procedural requirements 
Court of Appeals, Ist Cir. United States v. 
Royal, 100 F3d 1019 (1996), 33 CLB 280. 
Defendant challenging jury selection 
procedures had unqualified right to inspect jury 
records. 


58. PROHIBITION AGAINST 
UNLAWFUL SEARCHES AND 
SEIZURES 


SCOPE AND EXTENT OF RIGHT IN 
GENERAL 


§ 58.05 Constitutionally protected areas 


Court of Appeals, 7th Cir. United States v. 
McDonald, 100 F3d 1320 (1996), 33 CLB 281. 
Officers handling of outside of luggage was a 
search. 


§ 58.10 Property subject to seizure 


§ 58.30 —Automobile searches 

U.S. Supreme Court Pennsylvania v. Labron, 
116 S.Ct. 2485 (1996), 33 CLB 88. Warrantless 
search of car upheld where probable cause 
exists to believe it contains contraband. 


Maryland v. Wilson, 117 S.Ct. 882 (1997), 33 
CLB 377. Police officer had right to order a 
passenger out of car while making traffic stop. 


Court of Appeals, 2d Cir. Glenn v. Bartlett, 
98 F3d 721 (1996), 33 CLB 187. New York’s 
presumption that every person in automobile 
controls the drugs found in it did not violate 
due process. 


§ 58.50 Search by private person 


Court of Appeals, 6th Cir. United States v. 
Weaver, 99 F3d 1372 (1996), 33 CLB 282. 
Detective did not rely in good faith on invalid 
warrant. 


§ 58.70 Stop and frisk 


Court of Appeals, 4th Cir. United States v. 
Dorlouis, 107 F3d 248 (1997), 33 CLB 508. 
Defendant was not subject to unconstitutional 
strip search. 


BASIS FOR MAKING SEARCH AND/OR 
SEIZURE 


§ 58.105 Search incident to a valid arrest 
§ 58.110 —Probable cause 


Alabama Ex parte Tucker, 667 So. 2d 1339 
(1995), 33 CLB 383. Police officer’s experience 
with film canisters containing drugs did not 
amount to probable cause to open canister, even 
though suspect tried to hide canister behind his 
back. 


§ 58.120 Manner of making arrest or 
entering premises as affecting 
validity of subsequent arrest or 
search 


U.S. Supreme Court Richards v. Wisconsin, 
117 S.Ct. 1416 (1997), 33 CLB 503. Police 
officer’s no-knock entry into defendant’s 
motel room did not violate Fourth 
Amendment. 


§ 58.130 Investigative stop 
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U.S. Supreme Court Whren v. United States, 
116 S.Ct. 1769 (1996), 33 CLB 85. Temporary 
detention as part of a traffic stop was consistent 
with Fourth Amendment. 


CONSENT AND WAIVER 


§ 58.170 In general 
§ 58.180 —Voluntariness of consent 


U.S. Supreme Court Ohio v. Robinette, 117 
S.Ct. 417 (1996), 33 CLB 502. The Fourth 
Amendment did not require that a citizen be 
informed that he is “free to go” before a consent 
to search would be considered voluntary. 


SUPPRESSION OF EVIDENCE IN 
GENERAL 


§ 58.200 Standing 

Court of Appeals, D.C. Cir. United States v. 
Mangum, 100 F3d 164 (1996), 33 CLB 282. 
Person who denies ownership of a personal 


item had not standing to challenge a search of 
the item. 


FRUITS OF THE POISONOUS TREE 


§ 58. 230 Evidence held admissible 
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Court of Appeals, 4th Cir. United States v. 
Elie, 111 F3d 1135 (1997), 33 CLB 508. 
Miranda violation was “poisonous tree” for 
purposes of suppression motion. 


60. RIGHT TO SPEEDY TRIAL 


§ 60.00 In general 


§ 60.10 —Computation of delay 
Wyoming Hall v. State, 911 P2d 1364 (1996), 
33 CLB 289. Defendant’s right to speedy trial 
was not violated when prosecution dismissed 
then refiled charges against defendant, resulting 
in a two-year gap between first arraignment and 
trial. 


§ 60.20 Reason for delay 


§ 60.25 —Interpretations by state courts 
New Mexico State v. Manzanares, 918 P2d 714 
(1996), 33 CLB 512. Defendant’s right to a 
speedy trial was violated by 11-month delay 
following indictment when delay was caused 
largely by congested court dockets and 
witnesses were no longer available. 


New York People v. Torres, 669 NE2d 1112 
(1996), 33 CLB 193. For purposes of the right 
to a speedy trial, the people need not exercise 
due diligence to locate a defendant who is 
attempting to avoid apprehension. 





